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STATEMENT OF CASE. 


In this case there is no essential issue of fact. 
When the plaintiffs presented their evidence de- 
fendants announced they would offer none, they 
deeming that only questions of law were involved. 
(Rec. p. 176.) 
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Pacific Coast & Norway Packing Company is 
a Minnesota corporation actually operating in 
Washington and Alaska. Jts business affairs prac- 
tically all centered at Seattle. In September, 1914, 
the company faced a financial crisis. Its bank ac- 
count and much of its salmon pack were tied up by 
garnishments. Rumors had spread that part of its 
pack had spoiled, and a number of suits threatened. 
Although the company’s assets were valued largely 
in excess cf its liabilities, it was unable to meet its 
current obligations. ‘The officers and directors and 
principal ereditors and stockholders concurred in 
desiring to secure all the creditors equally and con- 
serve the assets, and it was decided that a receiver- 
ship would best serve the purpose (rec. p. 66). A 
friendly suit was accordingly arranged (p. 83), and 
a complaint by a creditor asking that a receiver be 
appointed and an answer by the company virtually 
admitting the petition were prepared. Both were 
filed at the same time—September 16, 1914. (Ree. 
pp. 177, 179.) Immediately an order was entered 
appointing the receiver, both parties attending for 
this purpose. Although the proceeding was in 
strict form adversary, in fact the company volun- 
tarily adopted this means of turning over its 
assets to its ereditors (pp. 66, 83). This fact is 
of far reaching importance. 


Subsequently an advisory receiver was appoint- 
ed and likewise immediately qualified (p. 186). 
Immediately upon appointment the receiver took 


a) 
r) 


possession of all the company’s assets both in 
Washington and Alaska, and assumed control of 
all its business, the company voluntarily turning 
over the assets in Alaska to the end that the re- 
ceivers should have full control to do the best for 
all the creditors (pp. 67, 93, 152). Although the 
receivers thus had actual possession and control of 
the Alaska assets, yet legally the receivership of 
course extended only to the limits of Washington 
—either the receivership must be extended over 
Alaska by ancillary proceedings or a common law 
transfer of the Alaska assets be made for the bene- 
fit of the creditors. Proceedings were begun in the 
Alaska court to extend the receivership, but it was 
subsequentiy decided to transfer the assets instead 
for the creditors. The directors and stockholders 
favored this and stood ready to make the necessary 
instruments of transfer. It was obviously in order 
to make the Washington receivers trustees of the 
Alaska assets also, and to obtain first the approval 
of the Washington court to its receivers taking title 
to the Alaska assets and undertaking their distribu- 
tion. Therefore, after the plan had been fully 


worked out by the company and the receivers, and 
while the deed and bill of sale were being prepared, 


the active receiver Mr. Schoenwald together with 
the president of the company went before the Wash- 
ington court and obtained an order in the premises. 
Although in form this directs the company to make 
the conveyance and the transfer, it was only an ap- 
proval of what had already been agreed upon and 


was in process of execution (rec. p. 76, ans. to cross- 
int. 9). The court signed the order only when as- 
sured by the president that the company desired 
the transfer of the Alaska assets to the receivers. 
(Ree. pp. 69, 70, 84, 94-96, 98, 154). Asa matter of 
fact, therefore, the company did not make the trans- 
fer because of the order, but the order was simply 
by way of approval of its receivers’ part in what 
the company was then domg entirely of its own 
motion (rec. pp. 75, 76, 84, 87, 95, 155). The trans- 
fer was not made under or with reference to any 
statute of the state of Washington (rec. pp. 73, 99). 


The receivers thus teok title October 26, 1914. 
In January, 1815, the defendant McDonald, one of 
the few Alaska creditors of the company, began an 
action against 1t on two promissory notes and _ at- 
tached the gasoline boat ‘‘ Bernice” as the property 
of the company. This boat had been expressly in- 
cluded in the transfer to Schoenwald and Hulls, the 
receivers, and this action in replevin was instituted 
by Schoenwald and Fills accordingly. Trial was 
begun before a jury but the parties afterwards 
stipulated that the jury might be discharged and 
decision be rendered by the court alone (vee. p. 176). 
The court took the case under advisement and later 
filed a written opinion directing judgment for the 
defendant (ec. pp. 226, 254); findings, conclusions 
and judgment were entered accordingly, and plain- 
tiffs sued out this writ of error. 
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The question therefore is whether the transfer 
of the ‘‘Bernice’’ to Schoenwald and Hills is good 
as against the attaching creditor McDonald, and 
this at bottom, we submit, depends upon whether 
the transfer was a voluntary common law assign- 
ment or was an involuntary or statutory assign- 
ment. If the former, as we contend, then it is good 
everywhere, and the judgment of the lower court 
should be reversed. 


ERRORS RELIED ON. 


1. The court erred in refusing to make finding 
of fact No. II offered by plaintiffs in error, which 
reads as follows: 


‘That the appointment of said plaintiffs, 
Schoenwald and Hills as receivers of said Pa- 
cific Coast & Norway Packing Company was 
voluntary on the part of said Pacific Coast & 
Norway Packing Company and at the sugges- 
tion and with the acquiescence, assistance and 
consent of said company and was done solely 
for the purpose of preserving and keeping in- 
tact the property and assets of said company 
and preventing forced sales thereof by reason 
of certain suits which had been brought, or were 
being threatened, and such appointment of said 
receivers was in order to secure equality among 
the creditors of the company; that at the time 
of the appointment of said plaintiffs as re- 
ceivers, as aforesaid, the assets of said Pacific 
Coast & Norway Packing Company exceeded 
the habilities, but such assets could not at said 
time be realized upon, and in order to protect 
and preserve the same it was deemed wise to 
have such receivers appointed to protect all the 
creditors alike, as aforesaid.’’ 
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2. The court erred im refusing to make pro- 
posed finding of fact No. ITI, as follows: 


‘That on, towit, the 26th day of October, 
1914, the said Pacific Coast & Norway Packing 
Company to further protect all the creditors 
alike and avoid the expense and oceasion of ap- 
pointing ancillary receivers in Alaska, and for 
the sake of efficient, economic and unified ad- 
ministration of the assets of said Pacific Coast 
& Norway Packing Company, to the benefit of 
all the ereditors alike, voluntarily and of its 
own free will and accord, conveved all of its 
property, both real and personal, to the said 
HH. Schoenwald and 8. T. Hills in trust for the 7 
benefit of all creditors of said corporation; the 
real estate being conveved by deed and the per- 
sonal pr operty. including the gasoline boat, 
“Bernice,” bv bill cf sale, and the said Schoen- 
wald and Hills immediately thereafter took 
possession of all of such personal pr operty. in- 
eluding the said gasoline boat, ‘‘ Bernice.’ 


3. The court erroneously refused to make pro- 
posed finding of fact No. VI, which reads as fol- 
lows: 


| 
| 
“Phat every trustee or director and all the 
stockholders of the Pacifie Coast & Norway | 
Packing Company desired, approved and rati- | 
fied giving the said conveyance to said Schoer- 
anh and TTills as trustees aforesaid. conveying 
the title to the Alaska assets, and approved the 
execution of the instruments transferring such 
assets to said KH. Schoenwald and 8. T. Falls as 
trustees; that this approval was not by a formal 
meeting of the stockholders, but was obtained 
bv Mr. Schoenwald, one of the receivers, ¢om- 
municating with the great majority of the steek- 
holders. and personally conferring with the rest 
of them; that the consent and approval of all 
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the directors, as well as all of the stockholders, 
to the execution of the instruments transfer- 
ring the legal title of the Alaska assets to the 
receivers was obtained in the manner afore- 
ould.” 


4. The court erred in not making proposed 
finding of fact No. VIII as follows: 


“That the transfer of the assets by said 
Pacific Coast & Norway Packing Company to 
EK. Schoenwald and S. T. Hills was not made 
under and by virtue of anv Washington stat- 
ute, or any statute, or by compulsion of law, 
but the instruments were prepared and exe- 
euted voluntarily by said company with a view 
of passing legal title to the said trustees in ac- 
cordance with the principles of common law, 
and for the benefit of all the creditors of said 
corporation alike.” 


5. The court erroneously refused to make re- 
quested conclusions of law numbered I, II, IJ, IV, 
and V (rec. pp. 209-211), which in substance were 
that the transfer of assets to the plaintiffs was a 
common law assignment, freely executed and con- 
sented to by all the directors and stockholders of 
the company; that the transfer was not under any 
statute or under compulsion of law, and _ consti- 
tuted plaintiffs owners of the assets, which there- 
fore were not subject to subsequent attachment as 
the company’s property. 


6. The court erred in making finding of fact 
No. VII, and especially that portion thereof refer- 
ring to the bill of sale which reads as follows: ‘‘Said 
instrument in fact was executed ‘pursuant to the 
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order of the superior court of the state of Wash- 
ington in and for King County’.”’ 


7. The court erred in making finding of fact 
No. VIII reading as follows 


‘“That said corporation has not by any ac- 
tion of its governing board transferred or as- 
signed said property to said Schoenwald and 
Hills, in any capacity or at all, nor at all rati- 
fied nor acquiesced in any stich assignment, or 
in said receivership proceedings. ”’ 


8. The court erred in making conclusions of 
law numbered I and IJ, which are substantially that 
the assignment to the plaintiffs of the Alaska assets 
was in ivitum and had no extraterritorial effect, 
and that the possession by the defendants was there- 
fore rightful and the attached property should be 
returned to them. 


9. The court erred in rendering judgment for 
the defendants. 


We think the court erred also in the exclusion 
of testimony (see assignment of errors, rec. pp. 33- 
46) but since there is ample evidence before the 
court to sustain our contention we waive the fur- 
ther errors assigned on these points. 


y 
ARGUMENT. 


Upon final analysis we contend that the court 
in its decision fell into three fundamental errors, 
that is, it was error to hold 


(1) that the transfer was not shown to be the 
act of the company ; 


(2) that the transfer to the plaintiffs in error 
was involuntary; and 


(3) that even if voluntary the assignment was 
yet invalid as against subsequent attachments by 
Alaska creditors. Our contention on the contrary 
is that the Pacific Coast & Norway Packing Com- 
pany in fact made a voluntary assignment of its 
Alaska assets to the plaintiffs in error for the equal 
benefit of all creditors, and that that assignment 
earried title against Alaska creditors as well as 
others. 


iL, 
The transfer was the act of the company. 


The district court held that the transfer was 
not shown to be the company’s act. Says the opinion: 


‘‘No resolution of the board of directors 
authorizing the assignment is shown—nothing 
to show that it has ever been even discussed at 
any meeting, or that any meeting of the board 
was ever held for that purpose, nor that its 
making has ever been ratified. Only this ap- 
pears, that the president and some cf the direc- 
tors and the attorneys have informally and in- 
dividually agreed that the assignment ought to 
be made—that this would not be sufficient to 
validate an assignment is well borne out by the 
authorities.’’ (Ree. p. 231.) 


The last sentence quoted is the one and only refer- 
ence in the entire opinion of 30 printed pages to 
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the convincing testimony of four witnesses—Schoen- 
wald, receiver, Steberg, president of the company, 
and Kells and Smith, attorneys, all speaking from 
knowledge and bearing out that the directors, 
stockholders and the leading creditors all favored 
the transfer of the Alaska assets, and that after- 
wards literally all of the stockholders and directors 
acquiesced in and expressly approved this transfer 
(vec. pp. 69-70, 84, 96). For example, Mr. Schoenwald 
himself talked with all the directors, and all the 
stockholders either in person or (in the case of a 
few small stockholders) through their authorized 
representatives (vec. p. 154). 


This, we submit, especially well brings home the 
fundamental weakness of the decision. It rests 
upon narrow, technical application of rules of law, 
which really do not fit the actual situation at all. 
The court overlooked all of this testimony in the 
case, disregarded the recital that the transfer was 
voluntary and saw nothing but a few recitals here 
and there in the written instruments, which taken 
alone are Inaccurate. 


Proceeding now to the point that the transfer 
of the Alaska asscts is the act of the company. The 
deed and bill of sale were both executed in the name 
of the company by its president under the company 
seal. They would at most be merely voidable by 
the company, and nobody ever thought of setting 
them aside. Instead, as stated, the directors and 
stockholders have all consented and acquiesced, and 
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this cured any irregularity in the corporate pro- 
eedure. <A further answer to the court’s position is 
that a creditor has no concern with the management 
of the corporation’s internal affairs, and therefore 
eannot raise the question whether its procedure is 
regular or irregular. Of course fraud might vitiate 
whether the transfer is regular or irregular, but no 
question of fraud arises here. On the contrary all 
the evidence makes clear that the purpose of the 
transfer was to assure fairness and equality to all 
the creditors. 


The authorities establishing these propositions 
in our favor are numerous and well considered. The 
transfer here was made in the state of Washington 
where the company’s business centered, and the 
supreme court of that state has decided this very 
question mm our favor on the grounds both of aequi- 
escence and that a creditor is concluded. We refer 
to the case of Roy & Co. v. Scott, Hartley & Co., 11 
Wash. 399. On the point of acquiescence the court 
says: 

‘“While it may be true as a proposition of 
law that a minority of the stockholders mav 
attack and rescind a contract made without 


authority of the corporation * * * aequi- 
escence in such contract estops.’’ 


There, as here, the stockholders all acquiesced. As 
to the point of the creditor not being in position to 
object, the court says: 


‘* Assuming that the transaction was one that 
could be repudiated withont any showing of 
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fraud or injury, it would still be voidable mere- 
ly, and not void, and the right to avoid it would 
belong only to persons who had an interest in 
the property before the transfer, and no other 
person has the right to question it or set the 
sale aside,’’ citing authorities (p. 404.) 


In the case at bar the defendant McDonald has 
only his attachment lien, and that was acquired 
months after the transfer of title to the plaintiffs. 


In the case of Marsters v. Oil Co., 90 Pace. 
(Ore.) 151, a mortgage foreclosure, a creditor 
claimed the mortgage invalid because not authorized 
at a duly held meeting of directors. Said the court 
referring to irregularities in the execution of in- 
struments : 


‘*Such transactions however * * * are 
only voidable at the instance of the corporation 
or its stockholders. The corporation or its 
stockholders may, like an individual, elect to 
eonfirm a transaction which could have been 
repudiated * * * and if the transaction is 
acquiesced in by the corporation and its stoek- 
holders it becomes as valid and binding as if 
regularly authorized. A creditor does not, in 
this respect, stand in the position of the corpora- 
tion or a stockholder, and he 1s not entitled to 
exercise*thewights of either * * * «Hissight 
to question a transaction of this character, 
which has not been repudiated or disaffirmed hy 
the corporation or a stockholder, depends. upon 
its fraudulent character, and not whether it was 
regularly authorized in the first instance. If 
it was in fact fair and honest and not intended 
to hinder, delay, or defrand ereditors, it cam- 
not be attacked by him,”’’ citing leading author- 
ities (p. 153). 
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Mowisette v. Howard, 63 Pac. (Kans.) 756, is 
essentially like the case at bar in its facts. There 
attaching creditors showed that there had been no 
meeting of the directors authorizing the sale. Said 
the court—p. 757: 


‘There was an individual assent of the di- 
rectors reported to be present at a meeting, and 
there was also the acquiescence and assent of 
the stockholders or those representing them. 
The act which they undertook to perform was 
within the power of the corporation. It was 
intormally done, but the informality was cured 
by the ratification of the stockholders.’’ 


So the facts in Miller v. Matthews, 40 Atl. 
(Md.) 176, are essentially like ours. The corpora- 
tion there made an assignment for the benefit of 
creditors which had been authorized by only two 
of its five directors. The other directors and the 
stockholders however acquiesced later, just as here. 
On page 178 the court marshals numerous author- 
ities holding that this is full validation. The court 
follows Stokes v. Detrick, 23 Atl. (Md.) 848, in 
approving Kelsey v. Bank, 69 Pa. St. 429, where it 
is said: 

“The law is well settled that a principal 
who neglects promptly to disavow the act of 
his agent, by which the latter has transcended 
his authority, makes the act his own; and the 
maxim which makes ratification the equivalent 
of a precedent authority is as predicable of 
ratification by a corporation as it is of a rati- 
fication by any other principal, and is equally 
to be presumed from the absence of dissent.’’ 
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Bank v. Duncan, 35 So. (Miss.) 569. There 
creditors attack an assignment for the benefit of 
creditors on the ground that legal notice was not 
given of the stockholders’ and directors’ meetings 
authorizing the assignment. The court held that 
there being no claim of fraud on the creditors, the 
stockholders alone were concerned with these ir- 
regularities, and insomuch as the stockholders ap- 
proved, the creditors could have no relef. Nu- 
merous authorities are cited, including special refer- 
ence to Judge Cooley’s opinion in Beecher v. Mar- 
quette, 7 N. W. (Mich.) 695. 


In the ease of El Cajon v. Wentz Co., 165 Fed. 
619—C. C. A. 6th Cir.—a corporation in embar- 
rassed circumstances conveyed most of its real 
property to one of its officers in discharge of an 
individual debt to him, and a general creditor sought 
to set aside the conveyance on the ground that the 
meeting at which it was authorized was irregular. 
Despite the appealing equities of the case, the court 


said: 

‘That action of the board has not been 
attacked by the corporation or its stockholders 
but has been acquiesced in and the convey- 
ance upheld by the answer of the corporation 
herein. Under such circumstances it is not open 
to a ereditor to question the conveyance if in 
fact it was made in good faith.’”’ (p. 621.) 


In Swentzel v. Franklin Investment Co., 67S. 
W. (Mo.) 596, the court held (598) that in the 
absence of fraud 


1) 


‘it is a matter of no concern to a ereditor of a 
eorporation whether a deed to the corporation’s 
property be ordered made by the individual 
directors, or whether it has been done by an 
order of the directors as a body at a board meet- 
ing, upon resolution duly spread upon the rec- 
ords of the corporation.’’ 


The ease of Jordan v. Collins, 18 So. (Ala.) 
137, is much in point. There the contest was be- 
tween a prior purchaser and a subsequent attach- 
ing creditor. It was claimed that the president was 
without corporate authority to make the sale. The 
stockholders approved the sale. The court held this 
was sufficient. 


The reasons of the law are extremely well ex- 
pressed"in Gordon uv. Preston, 1 Watts (Pa.) 385; 
26 A. D. 75. There a mortgage had been ordered 
at a meeting of the directors of which a number of 
the absentees had been given no notice whatever. 
The court recognized that the effect of the matter 
was to enable a third of the directors to act per- 
haps in fact in opposition to the will of the rest. 
Nevertheless, the court held that since the validity 
of the mortgage was unquestioned by the corpora- 
tion, although known to it all along, no one else 
has a right to object. ‘‘None but the parties to the 
act of delegation were competent to allege the ex- 
istence of a defect in the authority.” 


Another case in point clearly setting forth the 
reason of the law is Ashley Wire Co. v. Illinois 
Steel Co., 45 N. KE. (Tll.) 410. That was a mortgage 
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foreclosure m.which the corporation, receivers and 
various ereditors were defendants. The objection 
was that the mortgage was not authorized at a legal 
meeting of the directors. The court said (p. 412): 


‘The act sought to be impeached was within 
the general powers of the board of directors, 
and it has never been disavowed by the cor- 
poration, * * * Those affected-by the wet 
unquestionably may, and apparently do prefer 
to ratify it as just and proper, even if irregn- 
larly done, and of course if that is the case the 
other defendants-have. no right. to. interfere.’’ 


To the same effect are 

Company v. Wood, 119 Fed. 966, top p. 968, 

and end of opinion (affirmed. 125 Fed. 337) ; 

Stiewell v. Company, 94 Si W. CArk.) 915; 

Company v. Miller, et al, 151 N. W. 818; 

Railway Co. v. Shailer, 141 Fed. 585 (C. C. 
AY Ooty Cit, y: 

Hubbard v. Camperdown. Mills, 2 S. K. (S. 
C.) 576; 

Johnson Co. v. Miller, 34 Atl. .(Pa.) 316; 

3 Clark & Marshall, Priv. Corp. 2076, 2090, 
2348. 

Reverting to the opinion of the lower: court m 
the case at bar, the court’s own reliance of Company 
v. Haskell, 144 Mo. 331; recognizes our law as to 
ratification..by acquiescence, in saying: 


‘When such an assignment has not been 
validated by acquiescence or laches,- it may ob- 
viously be impeached * * *”’ (Ree. p. 233.) 


Mi 


As to the other point that it does not le in the 
mouth of a creditor to question the regularity of the 
assignment in the absence of fraud, the court had no 
answer whatever. No authority to meet this was 
addueed. 


We submit that alike under reason and author- 
itv on hoth grounds which we have discussed, the 
assignment of the Alaska assets stands as the act 
of the assignor corporation. 


JUL 
The transfer was voluntary. 


The district court’s decision that the transfer 
was involuntary was based solely upon two cases 
involving identically the same set of facts, by the 
federal circuit court and the state court in Ken- 
tucky. The cases are Zacher v. Fidelity & Safety 
Vault Co., 59 S. W. 493, and Huntington v. Railway 
(‘o., 98 Fed. 459 (see rec. pp. 236-9). The facts 
as set forth in the state court opinion show that 
previously to the appointment of a receiver for the 
company in Connecticut, it had turned over nearly 
a million and a half dollars to one favored creditor 
who was a stockholder of the company, which left 
its treasury empty, and that it had turned over prac- 
tically all of its other property to officers of the com- 
pany to protect them against loss upon certain ob- 
ligations which they had signed as security for the 
company; so that in fact when the transfer was 
made to the receiver in Connecticut there was practi- 
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cally nothing for him to reeeive and distribute 
amongst the other creditors, including those in the 
state of Kentucky. It was contended that the whole 
proceeding in Connecticut was a scheme to prefer 
certain creditors to the prejudice of all others, and 
the court upon reviewing the testimony held that it 
disclosed ‘‘the most extraordinary disregard of the 
rights of the creditors of this corporation lving 
in the state of Kentucky.”’ it held there was in fact 
no voluntarv or common law assignment for the 
benefit of all the creditors equally, made or author- 
ized by the corporation, and especially remarked 
that the judgment in the receivership matter ‘‘did 
not purport to be a consent judgment.’’ (See pages 
494, col. 1 and 495, eol. 2). 


The facts in the instant case certainly are not 
to be compared with those in the Kentucky case. 
Here there has been no transfer to favored creditors 
of all the company’s assets. On the contrary the 
company and all interested parties have sought to 
secure an equal distribution of all its assets among 
all its creditors, regardless of citizenship and resi- 
dence. The defendant in error who by his attach- 
ment seeks to be preferred above all the other 
creditors is the only exception. In the case at bar 
the order entered just previously to the transfer of 
the Alaska assets docs expressly on its face purport 
to be entered upon the consent of the company. 


No special consideration need be given to the 
ease in the federal court which arose under the 
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same set of facts, there simply being another fund 
involved. There it was decided too that no inde- 
pendent assignment for the benefit of creditors 
was ever intended, but merely one worked out 
through the operation of a judgment of the court 
under the statutes of the state of Connecticut (pp. 
462, 464). The court decided that since all the pro- 
ceedings in the receivership matter were in form in- 
voluntary it would not go behind the form of the 
proceedings themselves to determine to what extent 
the company acquiesced in them, but this view evi- 
dently did not commend itself to the circuit court of 
appeals, whose review of the decision is reported in 
106 Fed. 593. The appellate court considered itself 
bound by the state court’s holding on identically the 
same set of facts, that the transfer was involuntary, 
but one is convinced with very little reading between 
the lines that the circuit court of appeals did not 
agree with the state court’s decision and would have 
held the transfer voluntary had the question been 
open toit. It considered, however, that to disregard 
the state court’s holding in a concern of ‘‘ purely 
local policy of the state * * * would be a scandal 
upon the administration of justice.”’ 


The facts of the instant case contrast remark- 
ably with those in the Kentucky case with respect to 
the features which seem decisive there. Here there 
is no scheme to prefer any creditor. Here all the 
assets have been put at the disposal of Mr. Schoen- 
wald and Mr. Hills as trustees for the benefit of all 
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the creditors of the company equally. Here the re- 
eeivership suit was a friendly proceeding planned 
and participated in by the company at its origin for 
the purpose of securing equality to all the creditors, 
and here the order relating to the transfer of the 
Alaska assets on its face is a consent order, and this 
fact alone eliminates the Kentucky case as an 
authority in point. 


The facts in our case which we advert to now 
will show that there are two independent grounds 
upon which the transfer of the Alaska assets should 
be held to be a voluntary assignment. 


First. The receivership itself was a voluntary 
proceeding, and hence even if the transfer had been 
a necessary incident of the receivership (which it 
was not), nevertheless as a part of a voluntary pro- 
ceeding the transfer too would have been voluntary. 


Second. Asa matter of fact, the transfer of the 
Alaska assets was no part of the receivership pro- 
ceeding in Washington, but an independent volun- 
tary transaction. 


We shall consider these two grounds in the 
order mentioned, in relation to the evidence. The 
testimony shows beyond question that the receiver- 
ship was a voluntary proceeding. True it in form 1s 
adversary since it is begun by complaint and peti- 
tion of a creditor (rec. p. 177). However the whole 
matter was pre-arranged with the company, which 
freely adopted this means of distributing its assets 
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to its creditors. The following is quoted from the 
testimony : 

‘‘In order to secure equality among the 
ereditors of the company and to preserve the 
assets it was deemed wise by the company’s 
officers and directors and by the principal cred1- 


tors and stockholders to have receivers ap- 
point.”’ (Dep. Kells, rec. p. 66.) 


The president of the company testified that 
‘we wanted to protect the creditors and get the 
company in shape again, and so a friendly suit 
was started and receivers appointed.’’ (Dep. 
C. O. Steberg, rec. p. 83.) 


As further evidence that the suit was a pre- 
arranged friendly proceeding, note that the com- 
plaint, answer, order appointing the receiver, and 
receiver’s bond and oath were all filed the same day 
(vec. pp. 177-185 inc.), and although the answer 
ends with a formal demand for the dismissal of the 
complaint, vet it does not deny a single substantial 
allegation of that pleading (rec. p. 180). 


The company’s funds and salmon pack were 
tied up by garnishments; it could not meet its cur- 
rent obligations, and other suits were threatening. 
Naturally, as it desired its creditors treated with 
equality, it adopted the plan of a receivership (vec. 
pp. 92. 151). By voluntarily adopting the receiver- 
ship proceedings it exercised its right of ownership 
to dispose of its property as it wished as much as 
though it had made direct transfer to its creditors. 


a) 


In principle our case is like that of Ward vs. 
Manufacturing Co., 41 Atl. 1057, 1059, col. 2. There 
a majority of the company’s stockholders brought 
a suit for its dissolution and had a receiver ap- 
pointed. In the case at bar, although a creditor 
brings the suit and asks for a receivership the evi- 
dence shows that this was the course adopted by the 
company to obtain equality among its creditors, and 
Was concurred in by the directors and stockholders 
and authorized and initiated by them just as much 
as the proceeding in the Ward case was. The 
method of procedure was formally different in the 
two cases, but in fact both were the voluntary acts 
of the company. In that case the court said that 
the proceeding was a voluntary one because its pur- 
pose was to carry out the vote of the directors 
through the agency of a receiver. Practically the 
same thing is true here. The receivership was 
adopted by the company as an agency for distribut- 
ing its assets to its creditors. The court notes in 
that case, as evidence of its voluntary nature, that 
there was a stipulation for the immediate return of 
the writ and for a hearing on the day of its issue. 
So in this case, the answer of the company was filed 
the same day as the complaint and the receiver 
was Immediately appointed, both parties attending 
for the purpose. The court says in that case that a 
deeree which three-fourths of its sharcholders had 
sought and none opposed cannot fairly be recognized 
as other than a voluntary one. In this case the evi- 
denee shows that the directors and all of the stock- 
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holders approved the appointment of the receiver 
and that none opposed it. The court held in that 
ease that the receivership proceeding was an ex- 
ercise bv the company of the jus disponendit which is 
incident to ownership of property, and that the title 
vested was good everywhere. Disregarding the 
purely formal aspects of our matter and looking at 
the substance, 1t cannot be distinguished from the 
Ward ease. 


Turning now to the second ground above stated 
for holding the transfer to be voluntary, assume that 
the receivership proceeding was involuntary. It 
involved only the property of the company in Wash- 
ington. It is not claimed that the company was 
obliged upon receivers being appointed to transfer 
the Alaska assets to them. The evidence shows there 
was no such statute or necessity. In fact the receiv- 
ership had operated a considerable time before an 
assignment was made, and the positive, undisputed 
testimony is that the transfer was not made under 
or with reference to any Washington law or statute. 
(Dep. Kells, rec. p. 73 and dep. Smith, rec. p. 99.) 
Tt is true of course that after the transfer was made 
the same persons who were receivers in Washington 
and had control of the assets there, also by virtue of 
the transfer had control of the Alaska assets, but it 
was only subsequent to the voluntary assignment by 
the company of the Alaska assets and as a matter of 
convenience and economy, that the receivership had 
any control over those assets or over the company 
with respect to them. 
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The directors and stockholders of the company 
and the receivers independently of the court con- 
cluded that the transfer of the Alaska assets to the 
receivers should be made in order to secire an 
equal distribution of the assets among the creditors, 
and when the matter was fully planned and the 
company had agreed and was ready to make the 
transfer, although it was not at all necessary it 
was thought best to submit the plan to the Wash- 
ington court and have its approval of the receivers 
undertaking the distribution of the assets in Alaska. 
The idea of a transfer originated with the company 
subsequent to the receivership suit as a means of 
preventing preferential and unfair action by Alaska 
ereditors with reference to the Alaska assets. ‘ihe 
company realized that the court in the receivership 
matter had jurisdicticn only within the state of 
Washington over the assets there; that suits might 
be brought in Alaska, and the assets there attached. 
and thus great unfaimess and tmequality result; 
and it chose the receivers who already had legal con- 
trol of the Washington assets as suitable trustees 
to whom to make a voluntary assignment of the 
Alaska assets, thus to secure a fair distribution of 
these too. Had it desired, the company might have 
assigned the Alaska assets to any other person for 
the same purpose. The evidence shows conclusively 
that the action on the company’s part in making the 
transfer of October 26, 1914, was a free exercise of 
its right to dispose of its property as it saw fit. 
The following is quoted from the testimony: 
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‘The instruments were executed in order’ 
to give the receivers legal title to the assets in 
Alaska and thus avoid the necessity of ancillary 
receivers being appointed there. The action was 
entirely voluntary on the company’s part. * * * 
The officers, principal stockholders and credit- 
ors coneurred in wishing to have the control of 
all the company’s affarrs in the hands of the 
company’s receivers at Seattle, where its prin- 
cipal office had always been, and where its busi- 
ness interests were ecentered.’”? (Dep. Kells, 
rec, pp. 68-69.) 


‘The purpose of the transfer was to make 
the handling of the properties as simple, cheap, 
and ‘effective:as possible for the protection of 
all ‘the creditors alike. Yes, everybody desired 
this-and‘approved of transferring the Alaska 
assets: to the receivers. All the directors ap- 
proved of this, and’so far as my knowledge went 
all the stockholders did. JI personally know 
that a large majority of the stockholders did.”’ 
(Dep. Steberg, ree. p. 84.) 


‘‘Hivery trustee, and I believe every stock- 
holder, certainly the vast majority of the stock- 
holders, approved the execution of these in- 
struments transferring the legal title of’ the 
Alaska assets to the receivers.’’ (Dep. Smith, 
ree? 7 96") 


Also see the deposition of E. Schoenwald, record 
pages 153-154: 


The only semblance of compulsion about the 
matter is that the order of the court approving the 
transaction in form directs the transfer. The same 
order, however, recites that the company’s president 
was present representing it and consented to the 
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order, and the testimony shows that the whole 
matter was prearranged and agreed upon by the 
company, and the court only entered the order when 
assured of this. This is the testimony: 


‘*The court did not compel the transfer. It 
was fully planned, agreed upon and the instru- 
ments in process of preparation before any 
court order was obtained or the court ac- 
quainted with the plan. The purpose of the 
order was to have the approval of the court.’’ 
(Dep. Kells, ree. p. 70.) 

‘‘Naturally we wished the court’s approval 
of the receivers’ taking convevance of the legal 
title of these assets, and also we desired the 
court to know that the company was favorable 
to the transfer of the assets. Therefore it was 
arranged that the receivers and my law assist 
ant, acting for me, should go before the court 
the next day at Seattle, aleng with the president 
of the company, and the matter of a voluntary 
transfer be submitted to the court and approved 
by him. This was accordingly done. The 
court particularly assured himself that the com- 
pany favored and desired to make such trans- 
fer, and thereupon he sanctioned the convey- 
ance to the receivers.’ (Dep. Smith, rec. p. 95.) 


= 


‘‘There was no thought of compelling the 
company to execute the instruments of transfer. 
The court not only did not attempt to do this, 
but explicitly rested its order upon the acquics- 
ence and consent of the company.’’ (Same, rec. 


p. 96.) 


‘The court asked particularly whether the 
company desired this, and Mr. Steberg told him 
it did. We also told him that the committee of 
the creditors, and everybody interested, so far 
as could be determined, was in favor of the 
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action as the natural, simple and economical 
thing to do. The court then approved the 
arrangement, and the deed and bill of sale 
which had already been drawn, were signed by 
the company through its president, and were 
delivered by Mr. Steberg to me.’’ (Dep. E. 
Schoenwald, rec. p. 154.) 


‘The court simply approved the arrange- 
ment which had been made, after inquiring and 
being told, in my hearing, that the company as 
well as the creditor’s committee and the receiv- 
ers favored this.’’? (Same, rec. p. 155.) 


The fact that the court in the receivership 
matter might in the instant case after the assign- 
ment have more or less control over the Alaska 
assets through its receivers, is immaterial since it 
only obtained this authority by the voluntary act 
of the company in freely turning over the assets to 
the receivers. The case of Jn ve Farrel, 176 Fed. 
(C. C. A. Sixth Cir.) 505, 510, 511, adequately covers 
this point. There it was contended that the statute 
of Ohio was an insolvent law because after an 
assignment was made for the benefit of creditors it 
regulated the trust, but the court quoted from Jayer 
Peeireiuman, 91 U. 8. 502, in answer to this, as 
follows: 

‘“Tt does not compel or in terms even author- 
ize assignments. It assumes that such instru- 
ments were conveyances previously known, and 
only prescribes a mode by which the trust 
created shall be inforced * * * The assign- 
ment in this case must, therefore, be regarded 


as though the statute of Ohio to which refer- 
ence is made, had no existence. ‘There is an 
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insolvent law in that state; but the assignment 
In question was not made in pursuance of any 
of its provisions.”’ 


The court continues, saying that the statutes of 
Ohio presuppose the existence of a deed of assign- 
ment and creation of a trust, and simply undertake 
to regulate the trust later for the equal protection 
of the creditors; but ‘“‘the right so to dispose of the 
property in trust is not dependent-upon the statute. 
It is an ordinary attribute of ownership.’’ (p. 511.) 


So in the case at bar, the receivership proceed- 
ing did not compel or even authorize the assignment 
of the Alaska assets, and the assignment in this 
case should be regarded as though a receivership 
and the statutory law of Washington did not exist. 
The court in the receivership matter here might 
undertake to regulate the trust after it was created, 
but again to quote the words of the case just cited, 
‘‘the right so to dispose of the property in trust is 
not dependent upon the statute (or upon the receiv- 
ership proceeding), it is an ordinary attribute of 
ownership.’”’ 


JOULE. 


The transfer being voluntary was binding im 
Alaska. 

The district court assumed that we are asking 
for a decision in our favor upon the ground of 
comity (ree. p. 229 et seq.). Our claim, however, 
is based upon the ground that the assignment was 
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in accordance with the common law, which is the 
law of Alaska as well as of Washington, and the 
court in Alaska in enforeing the assignment is not 
recognizing the laws of Washington as a matter of 
comity, but is applying its own law applicable to 
such assignment. As said in Stowe v. Belfast Sav- 
fags Bank, 92 Hed. (C. C. D. Me.) 90, 96: ‘‘It is 
not an exercise of comity to administer the local law 
thongh it agrees with the foreign law.’’ 


Our position is well stated by Judge Field (later 
Chief Justice), in Train v. Kendall, 137 Mass. 366, 
as follows: 


‘In the absence of any statute making this 
assignment void or voidable by Massachusetts 
ereditors, the common law prevails in actions 
at law, for it is the common law which the 
plaintiff invokes, and not any process, if there 
be any, for the equitable distribution of the 
assets of Kendall Brothers, found in Massachu- 
setts. In so deciding, we do not give effect 
to a foreign law prejudicial to our own citizens; 
we give effect to an assignment which is good 
against the plaintiff in this action by our own 
any.” 


In the case of Werder v. Maddox, 60 Tex. 372, 
377, the court criticizes expressions by various 
courts to the effect that voluntary assignments are 
recognized in other jurisdictions as a matter of 
comity, and in this connection says: 


‘‘This seems to us to confer upon the courts 
a power too little restricted, too undefined and 
unlimited, to be tolerated in any country gov- 
erned by laws. What, upon such a matter, is to 
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be deemed injurious to the rights of the citizens 
of the state in which the property is situated, 
should be the subject of legislative, and not 
Judicial discretion. Storey on Conf. of Laws, 
390; Guillander v. Howell, 35 N. Y. 659. 


‘That the assignment was made in the state 
of Missouri is a matter of no importance, as its 
validity does not depend upon any local law 
of that state, but is based on the common law 
right of an insolvent debtor to make an assign- 
ment of all his property, subject to the payment 
of his debts, for the benefit of his creditors.”’ 


Since voluntary assignments are made under 
the common law, the rule almost universally ac- 
cepted is that such assignments of personal prop- 
erty in one jurisdiction are good in every other 
as against attaching creditors, whether residents or 
non-residents, unless the transfers are contrary to 
the positive law or established public policy of the 
state where they are sought to be enforced. We shall 
later note two or three jurisdictions whch have 
an exceptional rule. 


In the case of Stowe v. Belfast Savings Bank, 
supra, one Dove, a_ resident of Massachusetts, 
assigned all of his property to one Ropes of the 
same state for the benefit of his creditors. The 
plaintiff is the successor of the assignee Ropes. 
The defendant bank, domileiled in Maine, after- 
wards attached there the real estate in question as 
the property of the original owner Ropes. The only 
question was whether an assignment in Massachu- 
setts took precedence over the subsequent attachment 
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in Maine by a Maine creditor. The district court 
quoted Chief Justice Fuller in Cole v. Cunningham, 
133 U. 8. 107, 129, as follows: 


‘‘In most states the distinction between 1n- 
voluntary transfers of property, such as work 
by operation of law, as foreign bankrupt and 
insolvency laws, and a voluntary conveyance 
is recognized. The reason for the distinction is 
that a voluntary transfer, if valid where made, 
ought generally to be valid everywhere, being 
the exercise of the personal right of the owner 
to dispose of his own, while an assignment bv 
operation of law has no legal operation outside 
the state in which the law was passed.”’’ (p. 95.) 


The court refused to follow the holding of the 
supreme court of Maine in the case of Fox vs. 
Adams, 5 Maine 245, and decided that the assign- 
ment in Massachusetts took precedence over the 
subsequent attachment in Maine by a resident cred- 
itor there. The case was appealed and affirmed by 
mec. C. C. & Ist Circuit, 92 Fed. 100, the appellate 
eourt holding that a discrimination in favor of local 
ereditors just because of their citizenship was in 
violation of section 2 of Article IV of the constitu- 
tion, providing that ‘‘the citizens of each state shall 
be entitled to all privileges and immunities of citi- 
zens in the several states,’’ and considered that the 
supreme court of the United States had so decided 
in Blake ». McClung, 172 U. 8. 239,; 48 L. Hd. 4382. 


In that case a statute of the state of Tennessee 
gave creditors resident in the state a priority over 
non-residents in the distribution of the assets of a 
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foreign corporation. This statute was held unconsti- 
tutional as in violation of sec. 2, Article IV, giving 
equal privileges and immunities to the citizens of the 
several states. See also Blake v. McClung, 176 U.S. 
o9; 44 Law Ed. 370, 374. 


The same statute was under consideration, and 
the same conclusion reached in Sully v. American 
National Bank, 178 U. S. 289; 44 Law Ed. 1072, 
1075-6; and a similar statute of the state of Michigan 
was considered and held unconstitutional in the case 
of Maynard v. Grante Sate Provident Association, 
92 Fed. (C. C. A. Sixth Cireuit) 435, 488. The pro- 
vision of these statutes is exactly the same as the 
principle which the district court in this case con- 
sidered to be the law, namely, that although the 
transfer were voluntary, vet Alaska creditors 
would be excepted from its operation although 
citizens of other states were not. The same dis- 
crimination in favor of citizens of a particular state 
provided for in these statutes, and which was con- 
demned as unconstitutional by the supreme court, 
was considered by the lower court in this case to 
be legal. As authority for its conclusion it cited 
Security Trust Co. v. Dodd, Mead & Co., 173 U. 8. 
624, 628, where the court stated that ‘‘such assign- 
ments (voluntary) will be respected, except so far 
as they come in conflict with the rights of local 
creditors, or with the laws or puble poliey of the 
state in which the assignment is sought to be en- 
forced.’? Commenting on this, the court in the 
case at bar in his opinion says: 
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‘According to this the rights of local cred- 
itors are safe-guarded whether the assignment 
be a common law assignment or a statutory 
assignment.’’ (Ree. p. 234.) 


The decision here assumes that the supreme 
court decided in the Dodd ease that a voluntary 
assignment would be respected as binding upon 
all creditors except those in the jurisdiction where 
it was sought to be enforced, and that the courts 
there would discriminate in favor of local creditors. 
We submit that the supreme court decided no such 
thing. If it did, it certainly later repudiated the 
decision when in the case of Blake v. McClung, 
supra, it decided that such discrimination was un- 
constitutional. Not one of the cases cited by the 
supreme court in the Dodd case in support of the 
principle announced admits of discrimination in 
favor of local creditors. 


Among these cases cited is Black v. Zacharie c& 
Co., 3 How. 382; 11 L. Ed. 690. There Black in 
South Carolina assigned all his property for the 
benefit of creditors. Subsequently Zacharie & Co;, 
residents of Louisiana, attached there certain stocks 
formerly owned by Black. In a contest between the 
assignee and the attaching creditors the supreme 
court, Justic Story writing the opinion, held that 
an assignment valid in South Carolina was binding 
everywhere, and although Louisiana is sometimes 
cited as a jurisdiction which makes a preference 
in favor of local creditors as against foreign as- 
signees, the supreme court considered it as having 
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adopted the generally accepted rule. See 11 Law 
Ed. 704, col. 2. 


Manifestly in the Dodd case the court meant by 
the expression “‘rights of local creditors,’’ rights 
which they possess under the statutory or customary 
law of the state of their citizenship, and not rights 
secured merely by a discrimination in favor of local 
creditors just because they are citizens, and against 
all others just because they are not citizens. 


The only jurisdictions apparently which seek to 
discriminate in favor of resident ereditors, holding 
that a foreign voluntary assignment does not take 
preference over their subsequent attachments, are 
Maine and I[]limois. See note 65 L. R. A. 355, col. 2 
et seq. Massachusetts is also sometimes classed with 
these two states, but its decisions in Means v. Hap- 
good, 19 Pick. 105, and Train v. Kendall, 137 Mass. 
366, are in accordance with the generally recognized 
rule. 


The cases holding that a voluntary assignment 
in one state 1s good everywhere regardless of the 
citizenship of the attaching creditors are too num- 
erous for citation. The following are some of these: 


Carter Battle Grocery Co. v. Jackson, 45 
©. Wa Clex)) ole: 


Askew v. The LaCygne Hachange Bank, 88 
Mo. 366, 369-371; 


Van Wyck v. Read ct al, 43 Fed. (C. C. N. D. 
BlapeiiGew ids: 
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Atherton v. Ives, 20 Fed. (C. C. Ky.) 894; 
haw@ v. Mills, 18 Pa. St. 185; 


Frazier v. Fredericks, 24 N. J. L. 162, 166, 
167; 


Johnson v. Sharp, 31 Ohio St. 617, 619; 
Coflin v. Kelling, 83 Ky. 649, 656; 


Union Savings Bank & Trust Co. v. Indian- 
apolis Lounge Co., 47 N. KE. (Ind.) 846, 
847 col. 2, and eases there cited. 


In the case of Frazier v. Fredericks, among 
those just cited, the court said, page 167: 


‘A voluntary assignment, made by a debtor 
for the benefit of his creditor, would seem, upon 
principle, to stand upon the same ground, so far 
as the present inquiry is concerned, with any 
other transfer of personal property by the 
owner. If, then, a sale by the owner of prop- 
erty lying in a foreign state be cffectual for 
the absolute transfer of the property to the 
vendee, an assignment of the same property for 
the benefit of creditors must be equally valid 
and effectual.”’ 


The court also approves the language of Chan- 
cellor Kent to the effect that the acts of parties, 
yalid where made, should be recognized in other 
countries, provided they be not contrary to good 
morals nor repugnant to the policy and positive 
institutions of the state. (p. 166.) 


Other cases holding foreign voluntary assign- 
ments good even as against resident creditors are: 
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Walters d& Walker v. Whitlock, 9 Fla. 86; 
76 Am. Dec. 607, 8-18; 


Clark v. Connecticut Peat Co., 35 Conn. 303, 
307-8 ; 


Ockerman wv. Cross, et al., 54 N. Y. 29,32. 


The general rule is also stated and approved in 
the cases of Barth v. Backus, 35 N. HE. (N. Y.) 425, 
426, and Wetder v. Maddox, 66 Tex. 372, 376, 379. 


In Catlin v. Wileox Silver Plate Co., 24 N. E. 
(Ind.) 250, 253, the assignment in Illionis was in- 
voluntary. An attachment was made by Connecticut 
creditors in Indiana. It was contended that since 
the attaching creditors were nonresidents the assign- 
ment, though involuntary, should be recognized as 
to them, although it would not be as to resident 
eveditors of Indiana. The court said: 


“he rule which commends itself to our 
judgment is thus declared: ‘Onee properly in 
court and accepted as a suitor, neither the law 
nor court administering the law will admit 
any distinction between the citizens of its 
own state and that of another. Before the law 
and its tribunals there can be no preference 
of one over the other.’ Bank v. Lacombe, 84 
N. Y. 367. * * * This rule governs the more 
recent decisions. ”’ 


In the ease of Segmtz v. Trust Co., 83 N. W. 
CWis.) 327, 328, col. 1, the assignment awas also 
held involuntary since the statute under which it was 
made contained bankruptcy features. However, the 
rule governing assignments is well stated as follows: 
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“he general proposition may be stated that 
a voluntary common law assignment for the 
benefit of eveditors good in the state where 
made earries title to personal property where- 
ever situated. This court has so held and such 
holding is supported by the great weight of 
authority (numerous cases are cited). In illi- 
nois, Louisiana and Maine and possibly some 
other states the rule is hmited and will not be 
allowed to prevail as against creditors of the 
assignor residing in those states. (Cases from 
Illinois and Maine cited.) The general rule, 
however, 1s as above stated.”’ 


See also the following cases in which the rule 
is recognized, discussed and clearly stated: 


Moore v. Land Title &@ Trust Co. 33 Atl. 
(Md.) 641; 


Roberts v. Norcross, 45 Atl. (N. H.) 560, 561 
Col, 2; 


Byers v. Tabb et al, 25 So. (Miss.) 492, 493 
col. 2; 


Since the assignment of the Alaska assets was 
a free exercise bv the company of its right to dis- 
pose of its property, it should have been recognized 
in Alaska even though McDonald, the attaching 
creditor, was a citizen there. No one has at any 
time claimed that the assignment was contrary to 
anv statutory or customary law of Alaska. 


To sum up, the transfer of the Alaska assets was 
the act of the corporation by validation through 
acquiescence of all the stockholders, if not otherwise. 
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And moreover, the question of the regularity of its 
execution in the absence of fraud cannot be raised 
by a creditor. The lower court in its opinion is silent 
as to both these grounds. 


Second, as a matter of fact and under the law 
also, the assignment here was the voluntary act of 
the company and was merely an exercise of the 
owner’s right of disposition of all the property for 
the benefit of all the creditors alike. The only case 
presented in the lower court to sustain the court’s 
decision that this transfer was involuntary was one 
clearly distinguishable in its facts; one in which 
all of the assets except those attached in the state of 
Kentucky had been turned over to a few individuals 
on the inside, stockholders and directors, by way of 
rank preference, leaving substantially nothing to 
all the rest of the creditors. Whereas here the plain- 
tiffs are seeking te execute justice for all the cred- 
itors alike, whereas the defendant McDonald is 
secking to prefer his individual claim at the ex- 
pense of all the remaining creditors, wholly without 
just reason. We submit that every uncertainty or 
doubt should be resolved in favor of the plaintiffs 
in error in this case for this reason, if no other. 


Third, the transfer being voluntary as con- 
trasted with involuntary or statutory, the author- 
ities all concur, federal and state, with the single ex- 
ception of two or three state jurisdictions, that the 
assignment is good everywhere, and that therefore 
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the property in question was not subject to the 
attachment of McDonald. 


For these reasons it is earnestly maintained 
that the judgment of the lower court should be 
reversed and set aside, and judgment ordered for 
the plaintiffs in error. 


Respectfully submitted, 


WINFIELD R. SMITH and 
WINN & BURTON, 
Attorneys for Plaintiffs in Error. 


